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This case update includes summaries of cases concerning workers’ compensation which have not been included in previous updates since the prior Kids Chance CLE in June 2021.
Employment Relationship
Linkous v. Kirkwood School District, 626 S.W.3d 889 (Mo. Ct. App. E. D. 2021)

A summary judgment of a civil cause of action by a circuit court was affirmed. A defendant school district was the statutory employer of a sign language specialist employed by a special school district and supplied to the defendant as required by federal law, even though the defendant arguably did not “commission” the specialist’s work for the defendant.

The specialist’s work was not sufficiently specialized and was in the ordinary course of the defendant’s business since it was required by law to provide the specialist’s services. The contract between the special school district and the defendant was valid even though it was not properly executed since the parties were operating pursuant to its terms.

Patrick v. Mulvaney, 628 S.W.3d 817 (Mo. Ct. App. S. D. 2021)

An award of the labor and industrial relations commission was affirmed. Deference was required to the commission's determination of the weight to be given to the evidence and the determination of the credibility of the expert testimony.  The Claimant was found to be statutory employee of the City where the city councilman acted as general contractor for the City.
Arising out of and in the Course of Employment
Halsey v. Townsend Tree Service Company, LLC, 626 S.W.3d 788 (Mo. Ct. App. S. D. 2021)

An award of the labor and industrial relations commission was affirmed. A decedent’s death was not caused by an idiopathic condition of obesity, where the condition at best merely contributed to the death.  The fatal heat stroke was compensable.  The court stated:  
In support of her findings of fact addressing whether obesity qualifies as an idiopathic condition, the ALJ made two related conclusions of law. First, the ALJ concluded that "in order for an idiopathic condition to qualify for the current workers’ compensation exception, the employee's injury must be entirely idiopathic in nature such that no other factor precipitates the injury."  Second, the ALJ cited Ahern v. P & H, LLC , 254 S.W.3d 129, 133 (Mo. App. 2008), and concluded that, unlike the situation in that case, "[o]besity ...does not cause any uncontrolled change in an employee's behavior by itself."

Overstreet v. TAMKO Building Products, Inc., 640 S.W.3d 771 (Mo. Ct. App. S. D. 2022)

An award of the labor and industrial relations commission which denied compensation was affirmed. An employee’s knee injury that occurred after walking on an asphalt surface and turning quickly did not arise out of the employee’s employment in the absence of any other condition of the asphalt surface to which the employee was not equally exposed in the employee’s normal non-employment life.

Boothe v. Dish Network, Inc., 637 S.W.3d 45 (Mo. 2021)

An award of the labor and industrial relations commission which denied compensation was affirmed by the Missouri Supreme Court. Injuries suffered by an employee from a motor vehicle collision resulted from a risk that was not caused by the employee’s employment. While driving to a work assignment, the employee choked while eating a sandwich until he lost consciousness before the vehicle he was driving collided with a pillar. The source of the risk of the collision was the employee’s eating of the sandwich; a voluntary activity on the part of the employee which was not otherwise related to the employee’s employment.
Durr v. Clarks Mountain Nursing Center, - S.W.3d - (Mo. Ct. App. S. D. 2022)

An award of the labor and industrial relations commission which denied compensation was reversed and remanded. An employee's twisted her knee when exiting a cramped workspace created by the employee's employer while wearing shoes recommended (but not required) by the employer.  The accident and injury did not come from a hazard or risk unrelated to the employee's employment to which the employee would have been equally exposed outside of and unrelated to employment in the employee's normal nonemployment life. 
The injury flowed from the particularized environment created by the employer, at a time that the employee was performing the employee's job as expected, doing what was supposed to be done in the performance of the employee's job duties.
Affirmative Defenses to Liability
Blanton v. The Kansas City South Railway Company, - F. 2d - (C.A. 8th, 2022)

A summary judgment of a civil cause of action by a circuit court was affirmed. A statutory employer of its sub-contractor's employee which did not have workers' compensation insurance that covered the employee was immune from civil liability to the employee pursuant to V.A.M.S. §287.280, since the sub-contractor did have workers' compensation insurance that did provide coverage to the employee.
Ritchie v. Silgan Containers Manufacturing Corp., 625 S.W.3d 787 (Mo. Ct. App. W. D. 2021)

An award of the labor and industrial relations commission was affirmed. A treating doctor’s records noting the possibility of the contribution of an employee’s work activities to the injury he diagnosed was not sufficient notice to the employee of the casual connection of the injury to the work activities to require the employee to report the injury to the employee’s employer pursuant to The Workers’ Compensation Law.

Benefits
Williams v. Reeds, LLC, 633 S.W.3d 865 (Mo. Ct. App. S. D. 2021)

An award of the labor and industrial relations commission was affirmed. The average weekly wage of a member of an LLC who took weekly monetary draws from the LLC and paid for personal expenses with funds of the LLC could be determined by application of V.A.M.S. §287.250.4. Employer agreed that § 490.065.1 was applicable here and acknowledges that "superior knowledge" and expert opinion were required to determine Jacob's earnings in this case.  Deference was provided to the Commission’s acceptance of claimant’s expert evidence and testimony.
Chambers v. Treasurer of Missouri, - S.W.3d - (Mo. Ct. App. S. D. 2021)

An award of the labor and industrial relations commission which denied compensation was affirmed. A worker who was engaged in at least full time, but seasonal, labor was not permanently and totally disabled. 

“The Commission could and did find Chambers has to lie down periodically, but it also found, based on credible evidence, that Chambers exceeded the work restrictions imposed by his medical expert, that he exaggerated the degree of physical complaints from his last injury, that he had been employed full-time at times after the 2015 accident, and that he had represented he was ready, willing, and able to work when applying for unemployment benefits during off-season unemployment.”
Second Injury Fund
Phelps v. Missouri State Treasurer, 637 S.W.3d 681 (Mo. Ct. App. S. D. 2021) 
An award of the labor and industrial relations commission which denied compensation was affirmed. An employee’s pre-existing right knee injury was not an injury that would combine with his primary work-related left shoulder injury as an injury to his opposite extremity as required by V.A.M.S. §287.220.3(2)(a)a(iv) in order to qualify for compensation from the Treasurer of Missouri, as custodian of the second injury fund.

Each pre-existing disability to a particular body part must be evaluated separately in order to determine whether it equals at least fifty weeks of disability. It is unknown whether pre-existing disabilities to an employee’s same body part that are each worth less than fifty weeks of disability can be combined in order to exceed fifty weeks of disability and qualify.
Marberry v. Treasurer of Missouri, - S.W.3d - (Mo. Ct. App. E. D. 2021)

An award of the labor and industrial relations commission which denied compensation was reversed.

An employee who suffers a disability prior to the occurrence of a primary work-related injury can satisfy the first condition of V.A.M.S. §287.220.3(2)(a) regardless of whether it had been determined prior to the occurrence of the primary work-related injury that the prior disability satisfied the 50-week disability threshold required by the first condition of V.A.M.S. §287.220.3(2)(a).

The fifty-week permanent partial disability threshold required by V.A.M.S. §287.220.3(2)(a) applies only to pre-existing disabilities, not the primary work-related disability. The Commission erred in finding that "[Marberry's] evidence, as a matter of law, does not meet the standards of [Section] 287.220.3[.]" All of Marberry's injuries could properly be considered under Section 287.220.3. We need not remand this case for additional factfinding because the Commission already found that Marberry's evidence "demonstrates [he] is PTD from a combination of all his injuries[.]" Based on that finding, Marberry is entitled to PTD benefits from the Fund.”
Klecka v Treasurer of State of Missouri, SC 99280 (2022)
In April 2014, Klecka suffered a compensable, work-related injury to his left shoulder, which was his primary injury giving rise to this case. He settled the primary claim with his employer, J & J Welding, for 35 percent, or 81.2 weeks, of permanent partial disability ("PPD") of the left upper extremity and 21.5 percent, or 60 weeks, of PPD of the body as a whole for the resulting psychiatric injury of depression. 
Klecka then brought a claim against the Fund, alleging his primary injury, combined with the following prior injuries, rendered him PTD:  a) 1981 traumatic brain injury sustained in a motor vehicle accident; b) 1982 left knee surgery to correct frequent dislocations; c) 2005 right thumb work-related injury that settled for 15 percent, or nine weeks, of PPD; d) 2006 hernia that settled for 7.5 percent, or 30 weeks, of PPD; e) 2007 right shoulder injury that settled for 35 percent, or 81.2 weeks, of PPD.

Klecka's experts' opinions that he is permanently and totally disabled were not sufficient to show he was entitled to Fund benefits. Their testimony considered his nonqualifying preexisting disabilities in their PTD analysis. Klecka, however, correctly observes section 287.220.3 does not prohibit the consideration of other "life factors," including, but not limited to those discussed by Klecka-age, education, transferable skills, and physical appearance.  While it is not clear from the record whether the Commission considered such factors in its analysis, it is proper to do so under section 287.220.3.”
Procedure
Lexow v. Boeing Co., - S.W.3d - (Mo. 2022)

An appeal was dismissed. The court declined an ex gratia review of an appellant's brief whose Points Relied On it deemed to be insufficient.
Franklin v. Mitchell Mill Systems USA, Inc., 625 S.W.3d 815 (Mo. Ct. App. S. D. 2021)

Employee filed a claim for occupational disease based on a progressive injury to Employee's lumbar spine with an onset of April 12, 2014. ALJ found the SIF liable for PTD but the Commission found the Employer liable for PTD: We conclude [E]mployee's fifty-eight hour a week job as a welder for [E]mployer from 2006 to 2014, frequently lifting fifty or more pounds, carrying, squatting and kneeling was the sole cause of his permanent and total disability” 
The evidence was sufficient for the Commission to reasonably believe that Employee was permanently and totally disabled based on the effects of the 2014 work injury in isolation. If a claimant's last injury, in and of itself, rendered him permanently and totally disabled, then the

SIF has no liability and the employer is responsible for the entire amount. Atchison v.Missouri State Treasurer, 603 S.W.3d 719, 725 n.3 (Mo. App. S.D. 2020).
Fields v. Treasurer of Missouri, 628 S.W.3d 803 (Mo. Ct. App. E. D. 2021)

An award of the labor and industrial relations commission was affirmed in part, reversed in part, and remanded with instructions. The commission’s award that an employee was permanently totally disabled primary to the employee’s primary work-related injury was in direct conflict with its award in another claim determining that the employee was not permanently totally disabled prior to the primary work-related injury. As an initial matter, we note the Commission's

explanation—that if Claimant is totally disabled he was totally disabled before any consideration

of hearing loss—is in conflict with its own award finding Claimant is not permanently and totally disabled based on his last back injury and his preexisting disabilities.
“The unimpeached, uncontradicted expert evidence supports the conclusion Claimant is permanently and totally disabled based on his hearing loss in combination with his preexisting disabilities. The Commission reached its conclusion that Claimant was not permanently and totally disabled on that basis on its own, without regard for the evidence in the record and without making any credibility determinations on the issue decided. "The Commission may not arbitrarily disregard or ignore competent substantial, and undisputed evidence of witnesses not impeached or base its finding on ... its own opinion unsupported by sufficient evidence." Hazeltine , 591 S.W.3d at 60.

Miller v. Henniges Automotive Sealing Systems North America, Inc. 632 S.W.3d 498 (Mo. Ct. App. E. D. 2021)

A dismissal by the labor and industrial relations commission of an application for review was reversed and remanded. Even if the cover page of a petitioner’s application to the commission for review of the award of an administrative law judge of the division of workers’ compensation failed to specifically state the issues the petitioner wanted to have reviewed, documents attached as indicated by the petitioner to the cover page adequately complied with 8 C.S.R. 20-3.030(3)(A) in that regard.

Antilla v. Treasurer of State, 632 S.W.3d 502 (Mo. Ct. App. S. D. 2021)

An award of the labor and industrial relations commission which denied compensation from the 

SIF was affirmed. The failure of a party to object to the admission into evidence of an expert’s testimony for lack of foundation, or to move to strike the testimony on that basis waived any objection on appeal to the adequacy of the factual basis of the expert’s opinion.

Wilson v. Treasurer of State, 632 S.W.3d 874 (Mo. Ct. App. W. D. 2021)

An award of the labor and industrial relations commission which denied compensation was reversed and remanded. “While the ALJ concluded that Employee was permanently and totally disabled as a result of the primary injury combined with the preexisting left knee injury, the preexisting right knee injury, and the preexisting cardiovascular condition, the ALJ denied PTD benefits against SIF, concluding that Employee did not meet the requirements of section 287.220.3(2) because Employee failed to sustain his burden of proof that his PTD was the result of his primary injury in combination with a single preexisting disability that met the 50-week threshold requirement set out in section 287.220.3(2). 
Where the Treasurer of Missouri, as custodian of the second injury fund conceded that the commission had incorrectly applied V.A.M.S. §287.220.3, it was not necessary to remand the appeal to the commission for additional findings, since the facts in evidence were undisputed. “Under Parker , Employee met his burden to establish that he is permanently and totally disabled from the combination of his November 8, 2017 primary injury and all of his qualifying preexisting disabilities.”
Otwell v. Treasurer of Missouri, 634 S.W.3d 850 (Mo. Ct. App. E. D. 2021)

Otwell settled her case with Daimler Chrysler ("Employer") following her diagnosis of bilateral carpal tunnel syndrome (the "Primary Injury") and subsequently sought an award of permanent total disability ("PTD") from the SIF as a result of the combination of her Primary Injury with her preexisting disabilities, including psychiatric illness. An award of the labor and industrial relations commission was reversed and remanded. A vocational expert could consider the inadmissible hearsay report of a doctor in order to support the expert’s opinions, where the expert was not acting as a mere conduit for expressing the doctor’s opinion.
“Indeed, Missouri has since explicitly adopted statutory language even more closely aligned with Federal Rule of Evidence 703. See State ex rel. Gardner v. Wright, 562 S.W.3d 311, 315–16, 317 (Mo. App. E.D. 2018) (noting the legislature amended Section 490.065 in 2017 and "adopt[ed] an approach to the admissibility of expert opinions that is consistent with federal standards"). "Merely because an expert relied on information and opinions of others does not automatically disqualify his testimony[;] [a]s long as such sources serve only as a background for his opinion and are not offered as independent substantive evidence ... he should not be precluded from testifying." Peterson, 972 S.W.2d at 354 (omission in original) (internal quotation omitted).
Lynch v. Treasurer of State, - S.W.3d - (Mo. Ct. App. E. D. 2021)

Claimant settled with the employer in 2015 for 20% permanent partial disability of each wrist with a 10% loading factor for BCTS.. He continued with his claim for permanent total disability benefits against the Fund. Claimant alleged he is permanently and totally disabled as a result of a combination of his carpal tunnel syndrome and his preexisting conditions.

An award of the labor and industrial relations commission which denied compensation was reversed and remanded with instructions. The commission could not ignore the undisputed, uncontradicted and unimpeached testimony of an expert witness that it did not explicitly find to be not credible.  
“The ALJ implicitly found Claimant permanently and totally disabled, did not expressly find Dr. Woiteshek or Claimant not credible, and offered no reasonable basis for finding evidence of causation not credible. Thus, the Commission could not reasonably have made its findings and reached its result based on all the evidence in the record. The totality of the evidence in the record supports a finding of permanent and total disability due to a combination of Claimant's carpal tunnel syndrome and his preexisting conditions.”
Greig v. McCaleb, 638 S.W.3d 600 (Mo. Ct. App. W. D. 2021)

An appeal was dismissed. An employer which is determined pursuant to an award to be operating under and subject to The Workers’ Compensation Law but which is not an approved self-insurer and has not insured its workers’ compensation liability must post a bond in order to file an application for review of the award to the labor and industrial relations commission and to file an appeal with the court of appeals. 

Krysl v. Treasurer of Missouri 642 S.W.3d 312 (Mo. Ct. App. E. D. 2022)

An award of the labor and industrial relations commission which denied compensation was reversed and remanded. The commission could not ignore the undisputed, uncontradicted and unimpeached testimony of an expert witness that it did not explicitly find to be not credible.

Related Rights, Liabilities and Causes of Action
Stosberg v. Electric Insurance Company, 623 S.W.3d 601 (Mo. Ct. App. W. D. 2021)

A summary judgment of a civil cause of action by a circuit court was reversed and remanded.  A plaintiff’s uninsured motorist insurance coverage policy could not exclude coverage for a work-related injury. There is no public policy of the State of Missouri that prohibits law enforcement officers of uninsured motorist insurance benefits for work-related injuries.

Wille v. Curators of University of Missouri, 627 S.W.3d 56 (Mo. Ct. App. E. D. 2021)

A judgement of a circuit court in a civil action was affirmed. A civil action seeking monetary damages against the Curators of the University of Missouri for retaliation against an employee for the employee’s exercise of the employee’s rights pursuant to The Workers’ Compensation Law was barred by sovereign immunity.

Brock v. Dunne, 637 S.W.3d 22 (Mo. 2021)

A judgement of a circuit court in a civil action was reversed. The Workers’ Compensation Law provides immunity to a co-employee whose negligent act injured a worker unless the plaintiff can establish that the co-employee engaged in affirmative conduct that constitutes at least negligence and that the conscious object of the co-employee in performing the act was to purposefully and dangerously cause or increase the risk of injury to the plaintiff by that conduct.

Miller v. Bucy, 641 S.W.3d 725 (Mo. Ct. App. E. D. 2022)

A dismissal of a civil cause of action by a circuit court was affirmed. Co-employees of a decedent were provided immunity from civil liability pursuant to The Workers’ Compensation Law, since directions to the decedent to ride without protective headgear, with unsecured trash bins in the back of a truck with a broken trailer gate that was being operated at a high rate of speed by a driver who did not have a commercial driver’s license were all violations of the decedent’s and the co-employee’s employer’s duty to provide a safe workplace to the decedent.
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